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Can Irrational Become Unconstitutional? NCLB’s
100% Presuppositions

Kevin G. Welner

This article identifies two presuppositions underlying No Child Left Behind’s (NCLB) system of adequate yearly
progress. The first is that each state must bring 100% of its students up to proficiency on state tests by the 2013–14
school year. The second is that each student’s test score must effectively be treated by the state as if his or her school
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the NAEP is then to be used as a non-binding benchmark
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NCLB assumes to be possible. For the decade from 1990
to 2000, NAEP annual increases averaged about 1% at
grades 4 and 8, and only half of 1% at grade 12. Linn ex-
plained what this means in terms of the 100% proficiency
goal:

Based on a straight-line projection of those rates of im-
provement, it would take 57 years for the percentage for
grade 4 to reach 100. For grade 8 it would take 61 years
and for grade 12 it would take 166 years. Looked at an-
other way, the average annual rate of gain in percent
proficient or above would have to increase by factors of
4, 4.3, and 11.8 at grades 4, 8, and 12, respectively, to reach
100% by 2014. Such rapid acceleration would be nothing
short of miraculous (2003, p. 6).

Linn (2003) also made similar calculations, reaching
similar conclusions, for NAEP reading scores. While this
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p. 2119). The National Conference of State Legislatures
(NCSL, 2005) recently argued that NCLB does, in fact,
cross this “line between inducement and coercion’’:

Federal officials note that, pursuant to federal policy, fail-
ure to participate in No Child Left Behind would jeopar-
dize not only the additional money available to states for
NCLB, but also the tens of millions of dollars they were
receiving before NCLB. The fact that the federal govern-
ment has increased the stakes for not participating in
T
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For the most part, courts hearing equal protection
claims have applied these ideas of immutability and lack
of control when deciding whether to apply heightened
scrutiny. For instance, compare a law that intentionally
burdens or privileges members of a given racial group
with one that intentionally burdens or privileges those
who live in a flood zone. The racial categorization will
only survive a constitutional challenge if it is narrowly tai-
lored to serve a compelling governmental interest. How-
ever, the law that categorizes based on residence in a
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For a court to do so, however, would simply add one
more layer of irrationality to the NCLB story. It is true
that a court may not be able to determine when an ambi-
tious policy goal (for example, increasing the portion of
“proficient’’ students at a rate of 1.5% annually instead of
1%) becomes too ambitious. NCLB’s twin 100% presup-
positions, however, result in goals that are not merely
ambitious; they are unattainable. NCLB is so extreme in
its presuppositions and targets that a court presented
with a challenge to the law would not be faced with the
difficult task of drawing an arbitrary line within a gray
area.

CONCLUSION

Some states, such as Texas, currently make receipt of
a graduation diploma dependant upon demonstrating
proficiency on state accountability exams. The current
NCLB allows, but does not require, such provisions. In
his acceptance speech at 2004 Republican National Con-
vention, however, President Bush proposed an expan-
sion of NCLB: “We will place a new focus on math and
science. As we make progress, we will require a rigorous
exam before graduation’’ (Bush, 2004). Such an amend-
ment would deepen the contradictions in the current
NCLB school-level accountability presuppositions. If the
school is held accountable for the student’s score, then
the student is assumed not to have been given adequate
opportunities to learn. But if the student were held ac-
countable for the score, then it would be assumed that
the school had given that student an adequate opportu-
nity to learn. This is comparable to the district attorney
who tries two different defendants for the same mur-
der, on two different theories. If the government is offer-
ing two underlying and mutually contradictory theories
about responsibility, both theories—both suppositions—
cannot be true.

Of course, the truth is that each—school and student—
bears some responsibility, along with the state, the school
district, the family, the community, peer groups, libraries,
and various other people and institutions including the
federal government. And the truth is that if it were pos-
sible to measure the actual contributions of each to stu-
dent test scores, we would find varying proportions for
each community, family, student, teacher, and school.
A more rational NCLB would acknowledge and reflect
both those truths.

For the moment, though, American schools are faced
with the current, irrational NCLB. The law may indeed
push some schools toward improvement, but this im-
provement will be achieved at a steep cost for the families
and teachers in these and other school communities who
will watch their schools stumble inexorably through the
annual rite of escalating NCLB penalties. Any benefits
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average participation rate for a school and/or subgroup. If this
average meets or exceeds 95%, the school is considered to have
met this AYP requirement (Paige, 2004).

6. This requirement originated in 1981 with President Rea-
gan’s Executive Order No. 12,291 (1981). This was amended
by President Clinton’s Executive Order No. 12,866 (1993) and
again amended by President Bush’s Executive Order No. 13,258
(2002).

7. More viable lawsuits challenging NCLB are likely to be
based on a provision in the law stating, “Nothing in this Act
shall be construed to . . . mandate a State or any subdivision
thereof to spend any funds or incur any costs not paid for un-
der this Act’’ (20 U.S.C. 7907(a)). Such lawsuits are discussed
elsewhere in this volume (Welner & Weitzman, 2005).

8. Reading School District brought an action in state court
against Pennsylvania in 2003 challenging sanctions resulting
from its low performance rating. The court rejected the dis-
trict’s claim, but the only subjects addressed concerned statu-




